
A federal  rule change could moot
interstate battles over mifepristone
Overview

When  the  Supreme  Court’s  decision  in  Dobbs  v.  Jackson  Women’s  Health
Organization (2022) 597 U.S. 215 reverted many questions about abortion rights
back to the states, it set the stage for an interstate battle over telemedicine services
that cross state lines. The opening moves in that battle are already playing out, and
it is too early to predict who will prevail in that fight. But it may all soon be moot if
the Federal Drug Administration restricts the current availability of mifepristone
though telehealth. Several state attorneys general are currently urging the FDA to
do so — a move that if successful will eliminate interstate prescriptions altogether.

Analysis

The telemedicine state of play after Dobbs

After Dobbs,  several  states amended their  state constitutions to acknowledge a
fundamental  right  to  reproductive  freedom,  which  includes  the  right  to  an

abortion.[1] Conversely, a few other states amended their constitutions to restrict or

bar access to abortion.[2] This sets up an interstate conflict over telehealth medicine,
which is medical services provided remotely and across state borders: each end of a
medical transaction can be in different states with opposing laws. The question is
which state’s laws apply in scenarios where a doctor in a state that permits abortion
remotely prescribes abortifacients to a patient in a state that bans such medications.
These disputes present difficult federalism and choice-of-law questions.

Anticipating this problem, states that broadened reproductive health care rights also
enacted shield laws to protect patients and health care providers against civil and
criminal penalties sought by other states. As of July 2025, 22 states and Washington

D.C. have shield laws for reproductive health care.[3] The scope of these shield laws
varies  by  state  and  can  include  protection  against  criminal  prosecution,  civil
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liabilities, and professional discipline. In general, the point of a shield law is to
guarantee that a provider’s state will protect them from out-state prosecution and
refuse the other state’s process.

As examples, both California and New York have enacted robust reproductive health
shield  laws.  California  has  specifically  acknowledged  telehealth  as  a  means  to
ensure reproductive health; in those situations, California law governs any action —

civil or criminal — that relates to reproductive health care.[4] And in California, if
another state’s  law authorizes a civil  action for aiding or abetting an abortion,

California courts may not enforce and must stay that civil judgment.[5] As for criminal
actions, both California and New York prohibit arrest for providing or supporting
legally protected reproductive health activity and will not recognize any extradition

demands by another state.[6]

On this stage, two states that have restricted or eliminated abortion — Texas and
Louisiana — have taken aim against two doctors (one in New York, the other in
California) who prescribe abortion pills over the internet. Both Texas and Louisiana
have filed civil and criminal charges against physicians in California and New York.

How the conflict plays out — the Carpenter and Coeytaux cases

As alleged in court filings, in May 2024 a woman in Texas became pregnant.[7] Using
telehealth  services,  the  Texas  resident  received  prescriptions  from  New  York
physician Dr. Margaret Carpenter for mifepristone and misoprostol, both abortion-

inducing  drugs.[8]  The  Texas  resident  went  to  a  hospital  after  experiencing
hemorrhaging at about nine weeks; the biological father later discovered the two

medications at the residence.[9]

After Dobbs,  Texas law generally prohibits a person from knowingly performing,
inducing,  or  attempting  an  abortion  and  prohibits  telehealth  prescriptions  for

abortion pills.[10]  The act  of  performing,  inducing,  or  attempting an abortion in
violation Texas law is a felony — but the Texas attorney general may also separately

pursue a $100,000 civil penalty.[11] In December 2024, Texas filed a lawsuit seeking



to prohibit Dr. Carpenter from prescribing medications through telehealth and to

impose $250,000 in civil penalties.[12] When Dr. Carpenter did not respond, a Texas

court issued a default judgement against her.[13] And then in February 2025, the
court  issued  an  order  granting  a  permanent  injunction  against  Dr.  Carpenter,
finding  that  she  practiced  medicine  in  Texas  without  a  license  and  knowingly

induced an abortion.  [14]

 The court fined Dr. Carpenter $100,000, along with fees,

costs, and interest.[15]

Separately, a grand jury in Baton Rouge, Louisiana indicted Dr. Carpenter in January

2025 for criminal abortion.[16] In May 2023, Louisiana had classified mifepristone and

misoprostol  as  Schedule IV controlled substances.[17]  And in  Louisiana a  person
knowingly causes a criminal abortion by “delivering, dispensing, distributing, or

providing a pregnant woman with an abortion-inducing drug.” [18] According to news
reports, a teen’s mother procured a prescription online from Dr. Carpenter and then

told the teenager to take the medicine and terminate the pregnancy.[19] An arrest

warrant issued for both the teen’s mother and Dr. Carpenter.[20] New York Governor
Kathy Hochul refused to extradite Dr. Carpenter to Louisiana, because New York’s

shield laws prevent Dr. Carpenter’s arrest.[21]

Texas and Louisiana have also pursued a federal wrongful death suit and criminal
charges against Dr. Rémy Coeytaux, a solo practitioner in California. In July 2025, a
Texas man sued Dr.  Coeytaux in  federal  court  for  wrongful  death by allegedly

mailing abortion pills to the man’s girlfriend.[22] The suit also alleged a violation of
the Comstock Act, which prevents the “use of the mails to circulate or deliver matter

to  corrupt  the  morals  of  the  people.”[23]  But  this  federal  litigation  against  Dr.
Coeytaux is stayed until Texas House Bill 7 — which allows private citizens to sue
anyone who mails, transports, delivers, prescribes, or provides an abortion-inducing

drug  to  or  from any  person  in  Texas  — becomes  effective  on  December  4.[24]

Meanwhile, the Texas attorney general sent Dr. Coeytaux a cease and desist letter,
noting  that  penalties  for  each  violation  of  the  Human  Life  Protection  Act  are



$100,000.[25] There also is an outstanding criminal arrest warrant for Dr. Coeytaux

from Louisiana.[26]

Although  state  shield  laws  are  effective  against  out-of-state  criminal
charges,  they  may  falter  against  civil  judgments

Success in defending against these legal claims depends upon their nature: criminal
and civil claims have distinct analyses. Pending criminal charges fall squarely within
the penal exception of the federal constitution’s Full Faith and Credit Clause; as a
result, those charges are not enforceable in shield states such as California or New
York. But any civil judgment, especially a federal one, may have a higher likelihood
of success.

Under the federal constitution, states must give full faith and credit to the judicial

proceedings of every other state.[27] The purpose of the Full Faith and Credit Clause

(FFC) is to ensure that judgments entered in one state are recognized in another.[28]

The FFC seeks to prevent re-litigation of adjudicated judgments in other states and

resolve interstate conflict-of-laws issues like those presented here.[29] But there are
limits to what states must do.

The  FFC is  ineffective  in  the  criminal  penalty  context  because  states  are  not
required to enforce the penal laws of another. The penal judgment exception looks
to  whether  the  statute  punishes  an  offense  against  the  public,  as  opposed  to

providing a private remedy to a person injured for a wrongful act.[30] “Crimes and
offenses against the laws of any state can only be defined, prosecuted and pardoned
by the sovereign authority of that State; and the authorities, legislative, executive or
judicial,  of  other States take no action with regard to them, except  by way of
extradition to surrender offenders to the State whose laws they have violated, and

whose  peace  they  have  broken.”[31]  So  no  state  will  be  required  to  enforce
Louisiana’s penal judgment.

A civil judgment imposed in Texas is more complicated. Again, a final judgment
typically  must  be  accepted  by  another  state  under  the  FFC.  But  there  are



exceptions,  like  the  penal  judgment  and  public  policy  exceptions.  A  threshold
question here is whether the penal judgment exception can apply against the Texas
civil judgment. If it does that is the most viable option for California and New York,
because the public policy exception likely does not apply.

Only exceptional civil judgments fall within the penal judgment exception. Although
the penal law exception has been recognized to exist in the civil context, state courts

have rarely applied it to bar enforcement of another state’s judgment.[32] Yet this may
be such an exceptional case: the essential character and effect of the cause of action
— inducing an abortion or wrongful death — may tip the scales in favor of applying

the penal judgment exception.[33]  And the fact that the action is pursued by the
state’s attorney general as a civil enforcement action, rather than a private party
pursuing damages for injury, may be an important factor.

How Texas structured its abortion laws also favors applying the penal judgment
exception here. Under Texas law, the very same act (inducing an abortion) may be
subject to either a criminal or civil penalty. And the designated criminal offense (a
first degree felony if the unborn child dies, or generally a second degree felony)

corresponds with the most serious of crimes.[34] So does the punishment: five to 99

years for first degree felonies and two to 20 years for second degree felonies.[35]

Similarly, a wrongful death claim stemming from an abortion may also be subject to
the penal judgment exception should that claim focus on the prescriber’s degree of

culpability as opposed to the loss suffered by the claimant.[36]

The penal  law exception remains the best  option for  California and New York,
because the public policy exception likely will not apply to prevent enforcing a civil
judgment under the FFC. Although the public policy exception might prevail in a
choice of law dispute (if the suit was brough in California to enforce the Texas law

against  abortion),[37]  it  may  not  withstand  a  FFC  challenge  to  enforcing  a

judgment.[38] High court authority on this subject is divided. Almost 100 years ago
the public policy exception had broader application and placed limits on the extent

to which one state’s policy could be subordinated to another’s.[39] But more recently



the Supreme Court  has reduced its  application to judgments:  “A court  may be
guided  by  the  State’s  ‘public  policy’  in  determining  the  law  applicable  to  a
controversy, but our decisions support no roving ‘public policy exception’ to the full

faith and credit due judgments.”[40] And applying the public policy exception to a civil
judgment would effectively make one state’s policy on abortion subordinate to the
policy of another — a result that appears to conflict with Dobbs itself.

These theoretical  choice-of-law questions are about to become very real  issues.
When Texas sought to enforce the $100,000 judgment against Dr. Carpenter, the
Ulster County clerk in New York refused to file the summary judgment from Texas,

citing the shield law.[41] After the clerk rebuffed a second request, Texas filed suit

against the clerk in the Ulster County Supreme Court, relying on the FFC.[42] The
clerk sought to dismiss the petition; after all, New York’s shield law prohibits any

state or local employee from cooperating in this context.[43] New York State Attorney
General Letitia James sought to intervene to defend the constitutionality of New

York’s shield laws.[44] Avoiding the constitutional question altogether, the court ruled
that the plain language of New York’s shield law barred the clerk from filing the

summary judgment and dismissed the petition.[45]

Despite the stakes, an appeal is unlikely. As the order explained, although Texas
discussed the intersection of the FFC and New York’s shield law, Texas made it
“abundantly clear” that it was not seeking an “independent declaration” that the

shield law was unconstitutional.[46] The upshot: shield laws have not yet faced a full,
facial constitutional challenge. But as discussed next, if the FDA acts that challenge
might be over before it even begins.

Meanwhile, the federal government may intervene

The wildcard here is that a change in FDA regulations on mifepristone could settle
this interstate conflict by ending telemedicine prescriptions for abortifacients. The
discussion above applies only to claims for performing, inducing, or attempting an
abortion.  Claims  about  providing  mifepristone  by  telehealth  likely  would  be
governed by current FDA rules — state laws restricting access to mifepristone are



arguably  preempted  by  federal  law  under  the  Commerce  Clause  because  they

undermine the FDA’s authority to oversee drug safety.[47] And in 2024 the high court
unanimously ruled that abortion opponents lacked standing to sue concerning the

FDA’s approval and access to mifepristone.[48]

As a result, Kansas, Idaho, and Missouri sought to have the FDA require in-person —

not telehealth — prescriptions for mifepristone.[49] Louisiana also sued the FDA to
reinstate the in-person dispensing requirement for mifepristone,  which the FDA

removed in 2023.[50] This lawsuit follows on the heels of Health and Human Services
Secretary Robert F. Kennedy, Jr.’s promise to examine mifepristone’s safety and

efficacy when it  is  administered without direct  medical  supervision.[51]  The FDA
safety  review of  mifepristone  is  ongoing,  but  Secretary  Kennedy  has  given  no

timeline and few details about the review itself.[52] With no forthcoming information,
the ACLU filed a lawsuit  to compel  the FDA to provide information about that

review.[53] That litigation, too, is ongoing.

More  than  20  years  ago,  the  FDA  approved  the  use  of  Mifeprex  after  a
comprehensive review of its safety. Consequently, the FDA litigation has focused
only on re-instating in-person prescriptions for abortifacients — not challenging
their availability head-on. But Secretary Kennedy has based recent health policy

decisions (about for example vaccines, autism, and Tylenol) on unreliable science.[54]

If Secretary Kennedy does the same here, it would not only end this interstate battle
over abortion rights, but it would also eliminate all access to medicated abortions.

Conclusion

Shield laws are intended to defend telehealth providers against charges sought by
other states, and so far they have been effective. The ultimate outcome is unclear:
civil  judgments  may  withstand  the  FCC  under  the  penal  judgment  exception,
especially when the cause of action mirrors a criminal offense; otherwise, they will
have full  force  and effect.  But  these  battles  will  be  all  for  naught  if  the  FDA
eliminates prescriptions for abortion pills through tele-health — or altogether.
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