Applying the Youngstown three-
scenario model to federalism
conflicts

Overview

State officials would benefit from a clear analytical approach to combating the new
presidential administration’s onslaught of executive orders. We propose adapting
Justice Jackson'’s concurrence in Youngstown Sheet & Tube Co. v. Sawyer as a model
for evaluating how to deploy state power against attempts to impose policy by

federal executive decree.! Youngstown was a horizontal separation-of-powers
decision that analyzed federal executive action against congressional power; here
we show how its framework applies equally well to vertical federalism conflicts
between the federal executive and the states.

Analysis

A proposed model for approaching conflicts between states and the federal
executive

In his Youngstown concurrence Justice Jackson proposed a three-part model for
analyzing conflicts between the president’s exercise of executive power and federal
legislative power:

1. Where the president acts under “an express or implied authorization of
Congress,” the executive’s “authority is at its maximum.”

2. “When the President acts in the absence of either a congressional grant or
denial of authority, he can only rely upon his own independent powers, but
there is a zone of twilight” where the president “and Congress may have
concurrent authority.” In this zone of twilight the balance of power “is
uncertain.” Congressional “inertia, indifference or quiescence” may affect
how a court settles the conflict.

3. “When the President takes measure incompatible with the express or implied
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will of Congress,” the executive’s “power is at its lowest ebb” — subtracted
from its own constitutional powers are “any constitutional powers of

Congress over the matter.”"

The U.S. Supreme Court has since endorsed this model, which forms the modern

view of federal separation-of-powers doctrine.”

This three-scenario framing is equally useful for analyzing conflicts between the
states and the federal executive. Applying a Youngstown approach to federalism
disputes permits courts to better navigate state-federal conflicts and to maintain the
proper balance of power. Adopting this approach adds to existing federalism
doctrines and improves on them by clarifying when the federal executive encroaches
on state powers. Most state-federal conflicts have seen Congress attempting to
impose its legislative power on the states. By contrast, there is scant authority on
the federalism implications of states opposing federal executive power. Adopting the

framework proposed here fills that gap."

The Youngstown model is a broad, holistic approach that will bolster
federalism challenges

A new approach like the one we propose is necessary because state attempts to
invoke federalism principles against the federal executive have met with limited
success. Those arguments apply only in a narrow set of cases, and courts often
sidestep federalism questions. Federal courts interpreting federal law are prone to
favoring federal interests over state concerns and frequently dismiss federalism
objections in upholding executive actions. Even Tenth Amendment defenses
(arguably a state’s strongest shield against federal overreach) were largely

ineffective until recently when the states notched a few anti-commandeering wins."
Even so, anti-commandeering violations are difficult to establish for many reasons;
for example that doctrine does not apply “when Congress evenhandedly regulates an

activity in which both States and private actors engage.”"

Federalism arguments often fail because courts interpret executive actions in ways
that superficially avoid infringing on state authority. For example, in Mayes v. Biden



a party challenged a federal executive order requiring employees of federal

contractors and subcontractors to be vaccinated against COVID-19."”! The Ninth
Circuit rejected federalism and state sovereignty arguments and held that the
federal government has the power to regulate performance of federal contracts even
if the order is also motivated by the “health and safety concerns” that fall under

state police powers.

Federalism arguments may also fail because the federal government can avoid an
anti-commandeering challenge by pressuring states to comply with federal programs
— as long as the incentives fall short of coercion. States only need to have a
“legitimate choice whether to accept the federal conditions in exchange for federal

funds.”™ For example, in South Dakota v. Dole Congress passed a law to withhold a
percentage of federal highway funds from states where the legal drinking age was
not at least 21 years old. The high court concluded that a state’s loss of only “5% of
the funds otherwise obtainable under specified highway grant programs” was
inadequate to turn “pressure” into “compulsion” to comply with the federal law."”
The upshot is that federalism is an unreliable tool for resisting federal overreach in
general, and for executive power specifically federalism arguments are a weak
check. That reality only reinforces the need for a more holistic framework like our
proposed model. Adapting the Youngstown framework to help courts see where
concurrent power exists can help courts identify encroachment on state power.
Taking a broader view will help courts reach well-reasoned conclusions, comfortably
providing a check on any federal overreach. The next sections detail our proposed
three-scenario approach.

Scenario 1 (maximum federal power): states have little hope against an
express constitutional provision or congressional authorization

When the federal constitution grants an express or necessarily implied power to the
federal government, the states are generally defenseless against the Supremacy
Clause. Because the U.S. Constitution makes itself and federal law “the supreme law

of the Land,” express constitutional powers win every time."" Thus, our approach
posits that the federal government will win many conflicts with state governments.



Indeed, there is no shortage of federal court decisions invalidating state laws for

conflicting with express federal constitutional provisions."” These examples serve as
the clearest guideposts for identifying where state laws are the least likely to
succeed against conflicting federal law in our three-scenario model: in this first
scenario where federal power is at its maximum.

Expressly granted federal power explains decisions such as Espinoza v. Montana
Department of Revenue, where the U.S. Supreme Court upheld a federal

constitutional provision over a conflicting state constitutional provision."® In that
case the Supremacy Clause made the U.S. Constitution’s Free Exercise Clause
superior to a state constitutional provision barring aid to a school controlled by a

“church, sect, or denomination.”"" The state’s “interest in separating church and
State ‘more fiercely’ than the Federal Constitution” was inadequate “in the face of
infringement of” the federal charter’s protection of free exercise.""”

The key principle here is that the U.S. Supreme Court’s understanding trumps the

state court’s interpretation of federal constitutional law."” We emphasize this point
to make clear its broader implications for the majority of states that interpret their

state constitutions in lockstep with federal law."” In doing so those state courts have

ceded control over their state constitutions."” This has the consequence of waiving
any argument about independent state law grounds, which a state otherwise could
use to insulate its decision from federal review."”

Federal authority can be at its maximum even when a federal statute or executive
order is at issue, not a constitutional provision. For example, the Federal Arbitration
Act not only “preempts any state rule discriminating on its face against arbitration”
but also “displaces any rule that covertly accomplishes the same objective by
disfavoring contracts that (oh so coincidentally) have the defining features of

arbitration agreements.””” And federal courts generally assume that executive

orders have the force of law.”"’ Such orders are rarely invalidated.”” Thus, for both
federal statutes and executive orders the Supremacy Clause remains an unstoppable
force.



Yet even when federal authority is at its maximum, states are not entirely helpless.
The most common legal shield is states’ ability to defend their legislative authority
and avoid congressional preemption; these arguments apply equally to executive
orders because they are federal laws for this purpose. One such argument is the
presumption against preemption, which reflects the high court’s assumption that the
historic police powers of the states are not superseded by federal law unless

Congress (or the executive) expresses a clear and manifest purpose to do so.””
Another argument is that no conflict exists. “In the absence of irreconcilability, there
is no conflict preemption,” meaning that federal law does not automatically

invalidate state law.”" States can also argue that federal power does not apply to the
issue or that the federal executive has exceeded its constitutional authority.

States can also challenge federal authority exercised in this scenario (and in the
zone of twilight scenario discussed next) using the ultimate shield for states, the
Tenth Amendment’s anti-commandeering principle that bars the federal government
from commandeering state resources to execute federal policy. Under that principle,
the U.S. Supreme Court has recognized that “Congress cannot issue direct orders to

state legislatures,” and states can refuse to adopt preferred federal policies.'*”
Although federal statutes may require states to provide information to the federal
government, they cannot force states to participate “in the actual administration of a

federal program” or policy.” States may “refrain from assisting with federal

efforts.”””” States can also focus legal challenges wherever the federal government

exercises power to regulate only state conduct, rather than evenhandedly regulating

both state and private actors.” This argument applies even when the federal

executive has clear federal power to execute a federal policy — because states
cannot be compelled to execute federal policy.

And state sovereignty still provides states with some room to maneuver even in
areas of exclusive federal power — the military, for example. States have significant
residual police powers that overlap with Congress’s power over the military. On that
basis, the high court dismissed the claim that “all power of legislation regarding”
military matters “is conferred upon Congress and withheld from the States,” and



upheld state legislation on enlistment in the U.S. Army and Navy.” The court
rejected the idea “that a State has no interest or concern in the United States or its
armies or power of protecting them from public enemies,” eschewing “[c]old and
technical reasoning” that “insist[s] on a separation of the sovereignties” in the army-

raising context.”” Similarly, the court held that “there is no clause of the
Constitution which purports, unaided by Congressional enactment, to prohibit”
states from exercising their police powers in ways that arguably burden
congressional power to raise and support armies.”"

Finally, there is no general prohibition on state action that affects federal zones of
control — that is not “implied from the relationship of the two governments

established by the Constitution.””®” On the contrary, state regulations often and
perhaps inevitably impose some burdens on the federal government — those are the
“normal incidents of the operation within the same territory of a dual system of

government,” and they may persist “save as Congress may act to remove them.”"™”

Accordingly, even if a provision of the federal constitution grants the federal
government “exclusive” authority over something, that does not necessarily rule out
state action.

Still, in this first scenario all these are low-percentage, long-shot plays. States are on
stronger ground in the second scenario of concurrent authority.

Scenario 2 (concurrent authority): states have a fighting chance in the zone
of twilight

The federal constitution grants some powers to the states and federal government
and bars others. For example, the federal charter expressly denies states the ability

to coin money and instead expressly gives that power to Congress."”" And organizing
the militia is an expressly shared responsibility."”

But the U.S. Constitution does not attempt to distribute every power or assign
responsibility for every facet of American life. This has the practical effect of leaving
many public policy issues open to regulation by both state and federal governments.



For example, because the federal charter is silent on establishing a system of
common schools and regulating education, under the Tenth Amendment that is left
to the states and their police power. Thus, the high court has long recognized that

state school boards have broad discretion in managing school affairs.”® In general,
“public education in our Nation is committed to the control of state and local

authorities,””” so the court “has repeatedly emphasized . . . the comprehensive
authority of the States and of school officials . . . to prescribe and control conduct in
the schools.”™*

With education left to the states, California has much law in this area. California’s
constitution mandates free and public education and creates an elected state

executive constitutional office of the Superintendent of Public Instruction.” The

state has an entire statutory Education Code."” And when Congress established a
federal Department of Education it took care to respect this division of
responsibility: “The establishment of the Department of Education shall not increase
the authority of the Federal Government over education or diminish the
responsibility for education which is reserved to the States and the local school
n[41]

systems and other instrumentalities of the States.

Under the background principles of our federal system, many areas are supervised

by the states using their police power."*” In fact, the areas traditionally left to state
control are too numerous to list; they include regulating professions, the practice of
medicine, education, licensing, contracting, birth, marriage, divorce, and death. To
encroach on those areas the high court requires Congress to “make its intention

clear and manifest [that] it intends to pre-empt the historic powers of the States.”*”

Yet a statement of intent to preempt is inadequate on its own if Congress infringes
on areas of traditional state control. For example, Congress lacks a general power
over domestic relations, and therefore responsibility for regulating marriage and

child custody remains primarily with the states."" The broad state police power is
not limited by the mere existence of enumerated federal powers because “Article I

gives Congress a series of enumerated powers, not a series of blank checks.”™*”



In this zone of potentially overlapping powers, states can win where the president or
Congress overreaches, especially when federal authority is unclear. For example,
the federal constitution withholds from Congress a plenary police power that would

authorize Congress to enact every type of legislation."*” The absence of a general
federal police power should cabin both congressional and presidential power to
lanes defined by the express textual powers granted to the federal government. But
that interpretation better states theory than reality, and the chief antagonist in this
context has been the federal constitution’s commerce clause; in the executive
context the analogous problem is the Take Care clause.

The commerce clause has proved to be a mousehole that admitted an elephant. It

empowers Congress “[t]o regulate commerce . . . among the several states.”™” It is
ripe for abuse: if one defines commerce expansively it could be overextended so far
as to justify the federal police power that Congress lacks. The executive equivalent
in our proposed Youngstown adaptation would be, for example, national security
acts under the Take Care clause, both in the sense that such powers fit within this
second scenario and that the power could be over-expanded into national police
powers.

Indeed, expansive reading of the commerce clause by federal courts in the 1900s
spawned a vast federal administrative state. That continued until 2000, when the
high court began to retreat from its broad commerce clause reading: it held that
Congress cannot simply “conclude that a particular activity substantially affects
interstate commerce” to justify legislation that has nothing to do with economic

activity, much less interstate commerce."” The court recognized that reading
commerce broadly makes it “difficult to perceive any limitation on federal power,
even in areas such as criminal law enforcement or education where States
historically have been sovereign.” The court cautioned that when extending the
concept of commerce to its logical extreme it is “hard pressed to posit any activity

by an individual that Congress is without power to regulate.”*” That raises concerns
that “Congress might use the Commerce Clause to completely obliterate the

Constitution’s distinction between national and local authority.” Similar concerns
exist about executive power against the states expanding through federal



administrative agencies.

Even so, federal reliance on the commerce clause to pass laws in the zone of twilight
is often effective because the zone’s boundaries are unclear — both because
historically the high court often allowed federal regulation and because the doctrine

is now in flux.®™ Thus, challenging federal commerce clause authority requires
states to frame the regulated act as non-economic activity and ring the federalism
bell with all their might. In the same way, doing so can allow states to attack federal
executive overreach by showing that Congress overreached in authorizing the
federal executive to act. Just as the high court has recently constrained commerce
clause authority, these same arguments apply to restricting federal executive
authority that flows from overly broad congressional action.

Where state and federal authority overlap, as in law enforcement, states can also
resist executive interpretations of federal law as preempting state law based on an
implied conflict. Where a federal authority may demand obedience, states can rely
on their own law (bolstered by the anti-commandeering principle) to say “no.” Even
where a federal statute requires states to disclose certain information to the federal
government, states can still enact their own laws to protect informational privacy

not expressly required under that statute.”™ And states can argue against overbroad

interpretations of federal statutes to constrain federal executive overreach.”
Ensuring that federal authorities operate within the actual scope of federal law
enables states to implement their own policies without conflicts that could invalidate
their legislative efforts.”

Finally, state governments must still exercise caution within the zone of twilight
because the doctrine of intergovernmental immunity shields federal government

activity “from regulation by any state.”®™ The doctrine prevents discrimination
against the federal government and its contractors; a state law may not treat or
regulate the federal government in a less favorable way than others, nor impose a

burden exclusively on the federal government.” But generally applicable state laws
that do not interfere with federal functions are not barred by intergovernmental

immunity.”” Here, to save their law from invalidation, states should argue for



narrowly construing their own law. They can argue that the law does not compel any
additional requirements beyond those applied to other non-federal facilities or
entities.”

Scenario 3 (lowest ebb): states should always win

States have maximum power in a scenario where the federal executive lacks an
express or necessarily implied constitutional power. In such cases the police power,
a state’s “broad authority to enact legislation for the public good,” is constrained

only by the limits of the state’s own constitution or the federal charter.”® By
contrast, the federal constitution creates a federal government of only certain

enumerated powers."”” Thus, when a federal power is not explicitly granted, the

Tenth Amendment vests those powers in the states.”®” This reservation of all things

not expressly granted gives states free rein to act wherever the federal
government’s power is absent. Absent a constitutional provision barring a power
from the states, powers that are not delegated to the federal government are state
powers.'*”

To effectively use this principle of enumerated and reserved powers, states should
argue that the Tenth Amendment creates a rebuttable presumption that states have
the power. States should challenge the federal actor to prove that an express or
necessarily implied federal constitutional power exists. In this burden-shifting
approach the state’s obligation to show a countervailing interest arises only after the
federal actor has made its preliminary showing. States can strengthen their position
by aligning their laws with areas where courts have already recognized state
authority. For example, when states ground their actions in their “historic police
power,” the federal government must show that the state law is “clearly superseded
by federal statute,” rather than relying on implied or conflict preemption to

invalidate state law.”
This respect for state sovereignty also includes court protection from federal pre-

approval or veto of state laws, something that “was considered at the Constitutional
Convention, but rejected in favor of allowing state laws to take effect, subject to



later challenge under the Supremacy Clause.”®” Outside of “the Supremacy Clause,

States retain broad autonomy in structuring their governments and pursuing

legislative objectives.”"® Thus, states can act first, then defend against any federal
attack from Congress or the executive. This leaves states with entire areas of law
where they remain free from federal encroachment.

Even an attempt by Congress to express “clear intent to abrogate” (and provide

power to the federal executive) is not conclusive.” For example, “[t]he Eleventh
Amendment restricts the judicial power under Article III,” preventing Congress from
using Article I “to circumvent the constitutional limitations placed upon federal

jurisdiction.”'®” In such areas of exclusive federal authority, states retain
constitutional protections that neither Congress nor the federal executive can
disregard. For example, state sovereign immunity under the Eleventh Amendment
exists even when the subject of the suit is an area that is under the federal
government’s exclusive control.'”

In this third scenario, states have powerful structural and textual arguments to
resist federal encroachment. To supersede state law, federal actors must first
overcome the presumption favoring state action, establish a clear federal power to
act, and overcome judicial respect for state police powers. And where the federal
government exercises power against state actors differently from private actors,
states may also argue anti-commandeering.

Finally, states can make a systemic preservation argument that federal courts
should rebalance the federalist structure by reducing overextended federal power.
This is a historical and originalist argument that reminds federal courts of their
obligation to prevent the national government from devouring essential principles of

state sovereignty.'® In recent decades, even the U.S. Supreme Court has reversed

longstanding precedent in favor of state sovereignty.”” States seeking to protect
themselves from federal overreach can appeal to originalist sympathies and argue
for rebalancing the federalist structure.

Conclusion



Our proposal to adapt the Youngstown three-scenario model to federalism questions
provides courts with a needed structure for analyzing state and federal executive
power conflicts. Applying this model can help states preserve their sovereignty,
which is necessary if states are to serve their federalism function of

counterbalancing federal authority.”" Unlike narrow constitutional challenges with
questionable outcomes, our Youngstown model offers a broader view that makes no
distinction between types of federal actions. It thus applies across a wider range of
cases, enabling courts to address these questions more efficiently by applying a
single framework to federal invasions of state sovereignty.
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