California’s legislature can prevent
costly conflicts between state
housing laws and local voters

Overview

California has a housing crisis: according to one housing affordability index, only

15% of California households can afford a home at the state’s median home price.""
The legislature has attempted to increase housing supply by requiring cities to meet
new housing targets through housing elements, which are part of a city’s general

plan.” But current housing element law leaves untouched the local direct democracy

powers of initiative and referendum.” This has generated lawsuits and confusion.
For example, Encinitas voters have quashed multiple housing element amendments

with referenda, spurring litigation challenging that practice.”” Those lawsuits
produced divergent results: one judge temporarily suspended this use of referenda,
while another held that state housing policies did not preempt local direct

democracy.”™ The legislature can clarify this area of law by exclusively delegating
housing element approvals to local governing bodies like city councils. This will help
cities adopt timely, compliant housing elements while also removing a potential tool
for blocking new housing construction.

Analysis
Statewide housing laws and City of Encinitas: how did we get here?

Decades of housing underproduction have increased homelessness and the number

of people leaving California in search of affordability.!” The legislature has

responded by pushing local governments to build more housing.”’ This includes

bolstering housing element laws requiring local governments to plan for more

housing.” During the Regional Housing Needs Allocation (RHNA) process, the state
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assigns each local government a number of housing units to plan for, and the local

government is required to incorporate those units in its housing element.”” As the
housing crisis has grown worse, the state has increasingly attempted to preempt

local discretion in housing approvals."” Yet initiatives and referenda still allow

public votes to reject compliant housing elements.!"" This creates an anomaly: city
governments must comply with state law by adopting housing elements, but local
voters can force cities to violate state law.

The Encinitas episode exemplifies the consequences. In 2013, Encinitas voters

adopted Proposition A.""*! Proposition A requires a simple majority vote for any
“Major Amendment” to “Planning Policy Documents” like a housing element that
would, for example, “[increase] the maximum allowable number of residential units

which may be constructed on any parcel.”'” Following Proposition A, Encinitas
voters rejected housing elements proposed by the city government in 2016 and

2018."
Those rejections created cycles of litigation and political tension. In 2018, in San
Diego Tenants United v. City of Encinitas, a judge suspended Proposition A for the

housing element cycle ending in 2021 because the referendum had “[frustrated] any
feasible implementation of the land use plan” and created an “impasse” demanding

judicial resolution."” The judge gave Encinitas 120 days to “bring its general plan

into compliance” with state housing element laws."® Encinitas officials then rushed
to adopt a housing element that contained “several controversial recommendations
from state housing department officials” on subjects such as maximum building

heights.!"” The city ultimately adopted a housing element that the state certified in
October 2019.1"

In its housing element, Encinitas established a policy goal seeking “judicial
determination that state law preempts portions of Proposition A.”"” The city wanted

a “simple majority of the City Council” to be able to adopt housing elements."*”
Encinitas then sued, arguing in City of Encinitas v. Cal. Dept. of Housing &



Community Development that state law preempts the portions of Proposition A
allowing the electorate to wield local direct democracy powers over housing element

adoption.”"

The court rejected that argument, holding that state housing element laws do not

“preempt local rule.” The court reasoned that Encinitas did not overcome “the
high burden placed on a claim local regulation is preempted” given the lack of

legislative intent suggesting preemption.” In the court’s view, housing element
laws’ deference to “local expertise” and the state’s various “enumerated powers of

enforcement” also precluded finding preemption."””

City of Encinitas correctly found no preemption as applied to general law
cities.

The judge in City of Encinitas correctly held that local direct democracy powers are
not preempted here, but we think the holding was incomplete. Before getting to the
substance of this case, it is important to clarify the scope of this analysis, which is
limited to general law cities. California has two different types of cities: general law

and charter cities.” General law cities, like Encinitas, are organized by the state

and are granted authority by statute.” In contrast, charter cities’ power flows from
the California constitution, affording their actions on municipal affairs higher levels

of protection from state preemption.”?” We will return to charter cities later, but we
focus first on general law cities like Encinitas.

Although the courts “jealously guard” the initiative and referendum powers, the
state can preempt local direct democracy by satisfying two elements.””” First, the

state must be legislating on a matter of statewide concern.”” Second, there must be
a “‘definite indication’ or a ‘clear showing’” that the legislature intended to preempt

local direct democracy powers.”” Although current housing element statutes deal
with a statewide concern, they evince no intent to preempt local direct democracy.

Meeting the test’s first requirement is easy, as courts generally view housing



element statutes as addressing matters of statewide concern.”" And the amendment

or adoption of a general plan may also create “regional or statewide impacts.”"”

Given these impacts, and the fact that the legislature “possesses the constitutional
authority to limit” local direct democracy for general law cities, the question is
whether there is a definite indication of such intent."”

This element of a “definite indication to preempt” is likely unmet. In general, intent

to preempt can be found either expressly or implicitly.”* In local direct democracy
cases, courts find an implicit intent to preempt if there is such pervasive state
regulation that the statute renders local government actions “administrative,” or if
the statute evinces an intent to exclusively delegate specific legislative authority to
the local legislative body, as distinct from the local electorate.”

Regarding express preemption, the housing element statutes are silent on the use of

a local initiative or referendum."”® The legislative findings in the housing element
statutes show the legislature’s intent to promote the provision of housing, but

7 As for implicit preemption, the

nothing expressly preempts local direct democracy.
administrative/legislative route is already foreclosed. At first blush, housing

elements set a basic statewide policy of planning for housing and leave the specifics

to local governments.” But state law and the California Supreme Court classify the
amendment or adoption of a general plan and its constituent elements as legislative

acts.”” Thus, both express and implied preemption are ruled out.
This leaves exclusive delegation as the only available path to establishing the
legislature’s preemptive intent. The exclusive delegation doctrine comes from

Committee of Seven Thousand v. Superior Court.*” In COST, the court looked for
two factors to determine whether the legislature intended to exclusively delegate
power to the local governing body: the statutory text and the degree of statewide

interest."*" The court adopted a test that looks to the precise language used, with
generic references supporting a weaker inference than specific references to local

legislative bodies."” Exclusive delegation varies directly with a higher state interest



in the legislation."” This results in a test where a combination of specific text and
heightened statewide interest can create inferences of legislative preemption.

Applying the COST exclusive delegation inquiry, there is no definite indication of
preemption regarding housing element laws. The text of Government Code sections
65580 to 65589.11 cannot support the clear indication of exclusive delegation that

COST and City of Morgan Hill require.*” Take, for instance, the definitions section

of housing element law.*” In this section, the legislature defines “local government”
— the most significant term for the COST exclusive delegation inquiry — as “a city,

"1 Contrast this broad language with the text at issue in

COST, which specifically tasked the Orange County Board of Supervisors with

city and county, or county.

authority."” The text of the housing element statutes does not provide the specificity

that COST requires.””

In contrast to the housing element laws’ lack of exclusive references to local
legislative bodies, the legislature defined the Councils of Governments (COGs) in the
RHNA process as “a single or multicounty council created by a joint powers

agreement.”® As in COST, the specific references to COGs strongly suggest the
legislature intended to delegate the allocation power exclusively to COGs and to

preempt local referenda.” This specificity contrasts with the legislature’s use of the
general phrases “local government” or “city, city and county, or county” throughout

the rest of the housing element statutes.”’ To avoid a superfluous reading of the

text, one must read the specific references to COGs to mean something distinct from

local governments.””” That cuts against exclusive delegation — if the legislature had
intended to preempt local direct democracy, it could have done so through
specificity.

Under both express and implied preemption tests, housing element laws cannot
currently provide the definite indication that is necessary to preempt local direct

democracy.” That said, because both providing housing and adopting (or
amending) a general plan involve statewide concerns, the legislature has the power



to preempt local initiatives or referenda.” To prevent future protracted fights in the
courts like City of Encinitas and encourage timely housing elements, the legislature
should amend the law to exclusively delegate housing element adoption and
implementation to local governing bodies.

What about charter cities?

Charter cities get another layer of protection from statewide preemption because
the California constitution grants charter cities exclusive domain over municipal

affairs.” Although the state can preempt the exercise of local direct democracy for
charter city electorates in some circumstances, there is an additional layer of

analysis.”® In evaluating charter city preemption, courts look at whether a city
ordinance regulates a municipal affair; whether there is actually a conflict between
that ordinance and state law; whether the state law addresses a matter of statewide
concern; and whether the state law is reasonably related to resolving that statewide
concern and is narrowly tailored to avoid unnecessary interference in local

governance.”” As in housing element law writ large, courts are likely to find that a
challenge to the proposed exclusive delegation statute meets the first three
prongs.””

The analytically difficult part of this test is the fourth prong: whether the law is
narrowly tailored and reasonably related to resolving a statewide concern. We think
a court would find a reasonable relationship between housing element laws and
resolving the housing crisis. After all, removing local discretion is the hallmark of

recent state housing laws.” The tougher question is whether a court would deem
the statute narrowly tailored to avoid unnecessary interference in municipal
governance and that “the sweep of the state’s protective measures [is] no broader

than its interest.”"” Although courts have generally found housing element laws to
be narrowly tailored, the scope of this statute would be broader because it pertains

to local elections, not just housing-specific laws.®"

Even so, we think a court would find the proposed exclusive delegation to be



narrowly tailored if it only applied to housing elements."” For example, the recent
decision in AIDS Healthcare Foundation upheld a state law “[granting] local
legislative bodies discretion whether to supersede local housing density caps” even

when the caps were adopted by voter initiative.'” Although the Court of Appeal
acknowledged that the legislature could have effected “an across-the-board
nullification of all local housing density caps across the state,” the opinion approved

the statute’s “more modest and novel approach.”"® Exclusive delegation on housing
elements would similarly address the statewide “housing shortage” by “cloaking
counties and cities in the mantle of state preemptive authority,” without completely
overriding local control over planning.””

Applying that modest approach here, narrowly tailoring the exclusive delegation
means that initiatives and referenda on other zoning issues would be allowed. The
holding in City of Morgan Hill allowing local electorates to reject zoning changes via
referendum, even though those changes were necessary to comply with the general

plan, would still stand.”” Likewise, initiatives and referenda on single project
approvals would be allowed. The exclusive delegation proposal is narrowly tailored
because it promotes the state’s interest in requiring cities to craft timely plans for
housing, while preserving local discretion by emphasizing the role of local officials in
the housing element process.

Why bother passing this law?

Our solution would go a long way towards breaking the housing logjam. Expressly
delegating the exclusive power to adopt or amend housing elements to local
legislative bodies would prevent complex fights involving the state, localities, and
the courts. By clarifying the role of local governing bodies, the legislature would
streamline the implementation of state housing laws. Absent exclusive delegation,
local voters can stymie housing plans and subject their cities to statutory penalties

for failing to approve compliant housing elements."” Although it has imposed harsh

penalties for local jurisdictions lacking compliant housing elements, the legislature
has yet to address statutory language permitting ineffective public votes demanding
noncompliance. All this puts local governments in the impossible position of being



liable to the state for voter acts they cannot control.

Encinitas proves the costs of this contradiction. After voters rejected two housing
elements, litigation forced a rushed rerun of the process. As it stands, housing
element referenda like those in Encinitas fail to advance the principle that “[a]ll

political power is inherent in the people.”" All that does is throw the decision to the
courts, giving jurists a policymaking role in resolving impasses when public votes
force local jurisdictions to flout state housing laws. Judges are already playing that
role when cities fail to enact compliant housing elements. For example, a Los
Angeles judge “blocked [Beverly Hills] from issuing all building permits except for
new residential development as a penalty for [the city’s] failure” to meet its housing

targets.”” Housing policy expert Bill Fulton attributes this decision to “the state’s
more aggressive housing targets combined with outside groups’ willingness to
sue.”"

In this environment, local jurisdictions whose voters reject state housing goals will
grapple with litigation and judicial limitations on local decision-making just like
Beverly Hills. Cities unable to enact a housing element will be sanctioned by the
state. The exclusive delegation doctrine, and a simple statutory fix, could save cities
from being trapped in this no-win scenario.

Conclusion

Encinitas presents both a cautionary tale and an important opportunity for statutory
clarification. Now more than ever, the state is taking an active role in promoting
housing development, and cities are struggling to comply. The state should ensure
that city governments making good faith efforts to address California’s housing
crisis are not thwarted by electorates opposed to housing plans — and then punished
by the state after referenda make compliance impossible. The legislature should
exclusively delegate housing element laws to city councils, boards of supervisors,
and similar local governing bodies.
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