Can California pleas resurrect its
unconstitutional conditions
doctrine?

Overview

The fact that most California criminal cases end in plea bargains presents an
unconstitutional conditions problem." Plea bargains involve prosecutors exchanging

charging leniency for a waiver of constitutional rights.”’ Yet California’s
unconstitutional conditions doctrine limits the government’s “authority to condition .

.. a privilege or benefit” on waiving constitutional rights.”” Whether plea bargains
satisfy California’s unconstitutional conditions doctrine depends on whether the
doctrine itself remains viable. It also depends on a local jurisdiction’s idiosyncrasies,
complicating possible reforms. Because litigation around this issue is not feasible,
legislative reforms are the best path toward solving this unconstitutional conditions
problem.

Analysis
Applying the Danskin-Bagley test to plea bargains

It is unclear what legal test applies to an unconstitutional conditions challenge to
California’s plea bargaining system. The California Supreme Court’s Danskin-Bagley
test for unconstitutional conditions problems (from Danskin v. San Diego School
District and Bagley v. Washington Township Hospital District) has been unused for

many years.' This disuse makes it unclear whether the test is still valid.” In this
void the Court of Appeal has employed divergent approaches to unconstitutional

conditions cases, each applying a form of heightened scrutiny."
Even so, the Danskin-Bagley test remains the correct test. The California Supreme

Court has never expressly overruled, abandoned, or replaced it. And the Danskin-
Bagley test best determines whether plea deals satisfy heightened scrutiny because
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(unlike a general heightened scrutiny alternative) the Danskin-Bagley test best

balances government interests and fundamental rights."”’ The Danskin-Bagley test is
preferable as a specific application of a general heightened scrutiny analysis: both
approaches require a strong relationship between rights restrictions and

government interests, and that the state interests be narrowly drawn.” Thus,
whether Danskin-Bagley or some other version of heightened scrutiny applies, the
core test elements likely remain the same.

If the Danskin-Bagley test indeed is defunct, a court might default to substantive due
process to resolve unconstitutional conditions problems. That analysis applies

whenever the government burdens constitutional rights.” Substantive due process
would still require heightened scrutiny here because plea bargains burden
fundamental constitutional rights."”

But the more specific Danskin-Bagley test is superior because, unlike other forms of
heightened scrutiny, it balances the extent of the burdened right with government
interests. That balancing is relevant here because the justifications for plea

bargaining relate to protecting government interests."'’ A generalized heightened
scrutiny analysis is inferior to Danskin-Bagley because it cannot evaluate the
contextual balance between individual rights and governent intersts, and thus would
not adequately address the strongest justifications for plea bargaining.

Assuming it applies to plea bargains, the Danskin-Bagley test requires the
government to demonstrate that the conditions rationally relate to enhancing public
service, that the benefits the public gains by the restraints outweigh the resulting
impairment of constitutional rights, and that no alternatives less subversive of

constitutional rights are available.” The value of the restrictions on rights “must

»[13

manifestly outweigh any resulting impairment of constitutional rights.”"* And any

conditions must be drawn “with narrow specificity.”""¥ The next section shows how
plea bargains fail that test.

Plea bargains rationally relate to enhancing public service



The first element is met because there is a relationship between plea bargaining and
the criminal system’s goal of rehabilitation. This first element requires analyzing
whether the restraints placed on individuals’ rights relate to enhancing public
service. To meet this element, there must be a relationship between at least one of

the purposes of the criminal system and plea bargains."'” The legislature stated
several purposes for the criminal justice system: “provid[ing] public safety by
deterring and preventing crime, punishing individuals who commit crime, and
reintegrating [individuals] back into the community.”""
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Plea bargains likely do not serve the goal of deterring crime."” Nor do they strongly

relate to the goal of punishment."® And due to California’s lax factual basis
requirement for accepted pleas, there can be a disparity between a sentence and
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facts of an offense."” This disparity undermines the retributive value of pleas.”” Yet

plea deals can serve the goal of rehabilitation.”" For example, pleas can move

defendants into effective diversion programs.”” This empirical support for a
relationship between plea bargains and rehabilitation suggests that plea bargains
relate to at least one criminal legal purpose.

Balancing the benefits of plea bargains with resulting impairment of
constitutional rights

The second element requires balancing the importance of the burdened rights, the
extent of the burdens, and the importance of state interests. This is where plea
bargains fail the Danskin-Bagley test, because their utility does not clearly outweigh

the resulting deprivation of constitutional rights.”” Because plea bargains implicate
fundamental rights, the burdens on those rights must serve compelling state
interests, and there is insufficient evidence that plea bargains serve compelling state

interests to satisfy this element."”"
The importance of the constitutional rights that are waived in a standard guilty plea
(the right to jury trial, the right to confront witnesses, and privilege against self-

incrimination) is great — each is a fundamental right.”” And the burdens on those



fundamental rights are significant, because defendants must either forfeit them
entirely or substantially.””

The question, then, is how well plea bargains advance state interests. The California

Supreme Court first approved plea bargaining in People v. West."””’ The court
identified several rationales for the practice: procedural flexibility, necessity due to

limited judicial resources, fairness, and judicial discretion.” Plea bargains do foster
procedural flexibility, but the rest is in question.

Whether plea bargains serve the state’s interest in preserving needed judicial
resources is disputed. The West opinion reasoned that plea deals are needed
because additional jury trials would require more resources than the courts can
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muster.” Yet empirical studies and statewide data have found no significant

relationship between caseloads and plea bargaining rates.”” Nor does resource
scarcity directly relate to plea bargaining.""

Studies in California similarly do not support the claim that plea bargains are
needed to preserve judicial resources. The number of criminal jury trials in
California and the number of criminal dispositions have both decreased over the

past decade.” The gap between the state’s assessed judicial need and total judicial
position equivalents has also decreased over the past decade, indicating that the
need for additional judicial resources has declined.””

Even so, criminal caseload clearance rates are lower than the rates from ten years

ago.” If plea bargains preserve needed judicial resources, less need for judges and

fewer jury trials should correlate with greater docket clearance. Instead, these
trends suggest that the opposite is true. Similarly, greater demand for judicial
resources does not always impair judicial efficiency. From 2014-2015, California’s

felony caseload clearance rate was greater than 100%."* But in the same period
there was a higher rate of jury trials for felonies than in 2020-2021, during which

the felony caseload clearance rate was just over 50%."



Thus, there is no association between greater need for judges and fewer jury trials,
or between higher caseload clearance rates and fewer jury trials. Those factors
would correlate if more jury trials created docket backlogs. These data refute the
idea that plea bargains serve judicial efficiency.

Plea bargains also likely do not create the fair results that West envisioned because

pleas can mask false guilty pleas.”” Innocent people often plead to false charges to
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avoid more severe punishment.”” Coercive aspects of plea bargaining, such as

pretrial detention, also convince innocent individuals to plead guilty.”” A significant

percentage of exonerated convictions have resulted from guilty pleas."” Convicting
the innocent through plea bargaining does not serve the state’s interest in fairness.

Plea bargains do not enhance judicial discretion over sentencing — they instead
transfer sentencing power to prosecutors.[‘”] Prosecutors control the negotiating
parameters by deciding what to charge.” Those charging decisions are largely
unreviewable."*” Trial courts do approve plea deals, but that does not involve the

discretion that West envisioned."” For example, even when a court disapproves of a

deal, the court cannot alter it unless both parties consent.'*”’ Negotiations often

takes just a few minutes, suggesting that the practice does not allow for judicially-

supervised, case-specific sentencing.*” This obstructs rather than enhances judicial
discretion over sentencing.

Because plea bargains do not serve state interests well, the significantly burdened
rights must prevail in the balancing analysis. Plea bargains greatly burden
fundamental constitutional rights, so the burdens can only be justified if plea

bargains serve compelling government interests well.”’ Preserving judicial

resources is not a compelling government interest."*” Nor is procedural flexibility."*"

The independence and impartiality of the judicial system are compelling state

® hut as discussed above plea bargains impair these interests. Because the

state’s interests do not “manifestly outweigh [the] resulting impairment of
constitutional rights,” the second element has not been met. The next section shows

interests,



that a less restrictive alternative is available.
Less-burdensome alternatives to plea deals are available

Bench trials are a less-burdensome alternative that serve the state’s interests in
fairness, efficiency, judicial discretion, and procedural flexibility better than plea

bargains.”" Bench trials are less restrictive of constitutional rights because they
preserve one’s right to confront witnesses and privilege against self-incrimination.
Although bench trials also completely burden the right to a jury trial, bench trials
are still a better alternative to plea bargains. Unlike plea bargains, bench trials
allow criminal defendants to present evidence concerning their innocence and
challenge the prosecution’s case before a neutral fact-finder, which can reduce the
opportunities for prosecutorial coercion. And defendants gain leverage by retaining
their adversarial and evidentiary rights in bench trials. One scholar concluded that
preserving those adversarial rights in bench trials can prevent them from becoming
slower guilty pleas.”

Bench trials also benefit the state’s interests in fairness, efficiency, judicial
discretion, and procedural flexibility. Judicial discretion is enhanced relative to pleas
because judges determine the sentences, and bench trials have relaxed

procedures.” Bench trials serve the state’s interest in fairness and efficiency. For
example, Philadelphia used bench trials for many of its felony cases despite a high

caseload.” Those defendants retained their adversarial rights, preserving

adversarial protections without consequently increasing resource demands."”

Another study concluded that a similar system produced equivalent benefits in

Pittsburgh."” Those experiences suggest that California arguably underuses bench
trials.””

The least restrictive alternative for the constitutional rights burdened by plea deals
would be to abolish plea bargains. Naturally, many argue that eliminating the

practice likely would severely impact court calendars.” But this falsely assumes

that a greater need for judicial resources correlates with a greater rate of plea



bargains.” There are examples of successful plea bargaining bans.”” For example,
when Alaska banned plea bargains in 1975 its court processes quickened,

defendants continued to plead guilty at similar rates, and trials remained rare.””” In

El Paso, jury trials remained rare after its ban.!”” These examples suggest that
exploding calendars are not inevitable and that a criminal court system can function
effectively without plea bargains.

Other potential solutions to this unconstitutional conditions problem

Whether the least restrictive alternative of abolishing plea bargains is feasible
depends on the local conditions. Questions about whether plea bargains violate the
unconstitutional conditions doctrine also invoke a jurisdiction-by-jurisdiction

analysis.”® This makes impact litigation around the constitutionality of plea bargains
impractical.

Legislative reforms can best address the unconstitutional conditions problem and

mitigate judicial concerns. The legislature can regulate the right to jury trial.®* That
includes the power to regulate how parties waive the right to a trial jury — the
legislature has for example barred prosecutors from asking defendants to give up

future rights in plea deals.”® Reforming the statutes that regulate plea bargains
could make the process of plea bargaining fairer. For example, the legislature could
strengthen California’s lax fact-finding requirements for plea bargains, as by

“requiring third-party scrutiny of factual stipulations.”®® Appropriate third parties

could be victims or probation officers.”” Such reforms would help ensure that the
admitted charges are consistent with the underlying facts and give judges greater
discretion over sentencing.

The legislature can also grant judges leeway from mandatory minimums to reduce

the trial penalty, which often factors into a defendant’s decision to plead.” Critics
may argue that the political will for these reforms is lacking. But given the ongoing
litigation and reform over prison overcrowding, and the relationship between high
incarceration costs and a looming budget deficit, sentencing policy reforms may



have appeal. California voters have made their penal laws less punitive before, and
the legislature recently passed progressive legislation with criminal justice system

reforms."” Danskin-Bagley is a balancing test, and reforms here can both clarify the
relationship between plea bargaining and state interests — and strike a proper
constitutional balance between them.

Conclusion

A process that requires defendants to exchange their constitutional rights for

sentencing leniency creates an unconstitutional conditions problem.”” Danskin-

Bagley is the correct test to weigh the resulting burdens on constitutional rights
against countervailing state interests. Whether plea bargains satisfy this test
depends on local conditions. Because individual counties are unlikely to implement
needed reforms here, legislative reforms can best address this unconstitutional
conditions problem.
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