Constitutionally Suspect Special
Property Tax Exemptions

Constitutionally Suspect Special Property Tax Exemptions
by David and Michael Belcher
Overview

This article outlines the history of specific property tax exemptions in the California
constitution, explores the unconstitutionality of such provisions, and considers why
these provisions remain in the state constitution.

Non-profit colleges in California have been exempt from paying property taxes since
Proposition 4 passed in 1914. Previously four institutions—Stanford University, the
California School of Mechanical Arts, the California Academy of Sciences, and
Cogswell Polytechnical College—were covered by specific constitutional
amendments that exempted them from paying property taxes.[1] Although those
provisions granted the institutions “special privileges” contrary to a California
constitutional prohibition on such special treatment, the exemptions were never
legally challenged. By exempting all non-profit colleges from property taxes,
Proposition 4 seemingly precluded future constitutional challenges because the four
institutions no longer received “special privileges.” Yet the special exemption
provisions remain in the California constitution.

Today, constitutional challenges to the Stanford, California School of Mechanical
Arts, and California Academy of Sciences exemptions would likely fail because all
non-profit colleges in California are exempt from paying property taxes. The
Cogswell Polytechnical College exemption, however, is constitutionally vulnerable
because Cogswell became a for-profit school in 2010. Although Cogswell currently
pays property taxes, an attempt to avoid property taxes based on its constitutional
exemption would likely be unconstitutional.

The Generality Principle
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In the constitutional context, the generality principle requires that all persons within
a state be treated equally by their government.[2] Nearly every state constitution
incorporates the generality principle by prohibiting “special legislation” that
privileges certain people or institutions over others.[3] Prohibitions on special
legislation arose in the nineteenth century out of the belief that powerful minorities,
rather than tyrannical majorities, posed the most serious threat to liberty.[4]
Constitution-makers in that period included provisions designed to protect “the
many against the special privileges and advantages of the wealthy or well-connected
few.”[5] California’s constitution bars “any citizen, or class of citizens” from being
granted special “privileges or immunities which, upon the same terms, shall not be
granted to all citizens.”[6] Despite this prohibition, in 1900 the California legislature
proposed two constitutional amendments exempting Stanford University and the
California School of Mechanical Arts from paying property taxes.[7] Both
amendments passed, validating the fear that “the wealthy or well-connected few”
could gain a constitutional advantage over ordinary citizens.[8]

The Stanford exemption almost exclusively benefited the estate of Leland Stanford,
who founded Stanford University, served as Governor of California, and later as a
state senator.[9] And the California School of Mechanical Arts tax exemption almost
exclusively benefited the estate of James Lick, who endowed that school and was one
of the wealthiest men in California when he died in 1876. The legislature and voters
passed special property tax exemptions for the California Academy of Sciences in
1904[10] and Cogswell Polytechnical College in 1906.[11]

Despite violating the “special legislation” prohibition, these special tax exemptions
have never faced a constitutional challenge in court. In fact, the existence of such
“special legislation” was used to help justify another special property tax exemption
for the Huntington Library and Art Gallery in 1930.[12] Despite violating the
constitutional prohibitions on special legislation,[13] being redundant with other tax
exemptions,[14] and the California Constitution Review Commission specifically
recommending their deletion,[15] all five specific tax exemptions currently remain in
the California constitution.[16]

History of Special Constitutional Tax Exemptions



The Stanford exemption is especially problematic because it granted Stanford
additional privileges that were not present in the other exemptions. Besides
exempting Stanford from property taxes, its special exemption constitutionally
sanctioned Stanford’s founding trusts, despite the trusts’ questionable validity.[17]
The exemption also allowed the university to receive and retain property in any form
of conveyance, which was impossible under then-existing trust law.[18] This
provision allowed “several heirless millionaires” to leave Stanford property in their
wills, and allowed Thomas Welton Stanford, Leland’s brother, to donate property
from Australia.[19] Finally, Stanford’s exemption allowed the legislature to give
Stanford corporate status “by special act,” which the legislature did in 1901.[20]

George Crothers, an attorney and graduate of Stanford’s pioneer class, helped draft
and lobbied for Assembly Constitutional Amendment No. 23[21] at Jane Stanford’s
request.[22] When Crothers began work in the mid-1890s, he discovered Stanford’s
founding trust was inflexible, ineffective, and potentially unconstitutional.[23] He
prioritized creating a constitutionally-sound legal foundation for the university, and
left it to the legislature to define the exemption’s extent.[24] But Stanford’s
president asked him to broaden the amendment’s language, to exempt Stanford
from all property tax.[25] Crothers felt exempting Stanford from all property tax was
unconstitutional because the amendment would deprive Santa Clara County of one-
eighth of its taxable property.[26] The legislature agreed, for similar reasons: in
February 1897, a version of the Stanford exemption stalled in the state senate
because some senators believed exempting Stanford’s Vina Vineyard would
unconstitutionally burden the taxpayers of Tehama County.[27] In response,
Crothers made the exemption conditional on Stanford’s promise to not charge
California residents tuition.[28] In 1899, after years of lobbying from Crothers and
others, the state senate’s bill to place the Stanford exemption on the ballot passed
by one vote.[29]

Although it only passed narrowly in the legislature, the voters approved the
amendment 67% to 33%.[30] The Stanford exemption was slightly more popular
than the California School of Mechanical Arts exemption, which passed on the same
day, 61% to 39%.[31]

After the voters approved those exemptions, two more educational institutions



sought property tax exemptions. In 1904, the legislature placed on the ballot a
property tax exemption for the California Academy of Sciences (which was also
endowed by James Lick).[32] The voters approved the measure 54% to 46%.[33] In
1906, the legislature placed on the ballot a tax exemption for Cogswell Polytechnical
College (endowed by temperance movement crusader Henry D. Cogswell), which the
voters passed 60% to 40%.[34]

Controversy surrounding the Stanford exemption arose in October 1919, however,
when the university’s trustees voted to charge tuition.[35] Unlike the other
constitutional exemptions, Stanford’s was conditional on the university not charging
California residents tuition.[36] Students, citizens, and politicians met the decision
to charge tuition with outrage.[37] In August 1920, State Controller Clyde L. Seavey
publicly argued that Stanford’s decision to charge tuition was unconstitutional and
exposed the university to property taxation.[38] The next day, Santa Clara District
Attorney C.C. Coolidge claimed that Stanford was still exempt from paying property
taxes despite charging tuition because it was a non-profit organization.[39] This
tuition debate was never judicially resolved. Instead, state senator (and Stanford
alumnus) Herbert Jones introduced (and the legislature passed) a statute that
allowed Stanford to charge tuition.[40] The constitutionality of the Stanford property
tax exemption has not been challenged since.

The Legal Boundaries of Proposition 4

The absence of any challenge to these exemptions is due to Proposition 43, which
exempts all non-profit colleges in California from property taxes.[41] In 1914, the
legislature placed Proposition 43 on the ballot for voter approval. Proposition 43
exempted land and buildings used for educational purposes from property taxes,
subject to some limits. The institutions had to be “collegiate level,” the exemption
only applied to 100 acres,[42] and the institution could not be conducted “for
profit.”[43] Interestingly, Proposition 43’s nonprofit provision did not bar
universities from charging tuition, as the Stanford exemption did. Instead, only
universities that made “income from students in excess of its expenses” were
ineligible for the exemption.[44] The arguments in support of Proposition 43
specifically mentioned the tax exemptions given to “Stanford University and
Cogswell Polytechnical College,” stating “the proposed amendment will abolish



discrimination, treating all colleges alike.”[45] From this tacit recognition by the
legislature that the special exemptions violated the generality principle, Proposition
4 can be viewed as a legislative attempt to fix the constitutionally suspect
exemptions by “ending discrimination” and broadening them to other colleges.[46]

The voters passed Proposition 4 by a vote of 53% to 47%.[47] Its passage resolved
the unconstitutionality of the tax exemptions because under Proposition 4 all non-
profit educational institutions were exempt from paying property taxes. Stanford,
the California School of Mechanical Arts, the California Academy of Sciences, and
Cogswell College no longer received a benefit that was not available to other
colleges.[48] Because all colleges were treated alike for property tax exemption, the
generality principle was no longer violated. We discuss below what this means for
the continued vitality of the special exemption provisions that remain in California’s
constitution.

Unlike the special property tax exemptions, Proposition 4’s amendment to Article
XIII, section 1(a) has generated some litigation—over the amendment’s contours, not
its constitutionality. One line of cases focused on what qualifies as a “collegiate
level” educational institution.[49] Enrolling a few “special students” who have not
completed four years of high school or an equivalent, however, does not remove a
school’s “collegiate level” classification under Article XIII, section 1(a).[50] Nor does
the fact that a large portion of the institution’s students drop out of the school after
two years and never receive a degree.[51] Other cases focused on the scope of the
tax exemption.[52] An Article XIII property tax exemption does not extend to school
development fees.[53] Another line of cases focused on whether land was being used
for “educational purposes.”[54]

The Huntington Library and Art Gallery Exemption

The next special exemption came in 1930 when the legislature placed Proposition 15
on the ballot.[55] Proposition 15 added a new section to Article IX that exempted the
Huntington Library and Art Gallery in San Marino (which is not a non-profit
educational institution) from paying property taxes.[56] As with Proposition 4, the
legislature recognized that the proposed amendment might violate the generality
principle, and here it did so explicitly. In their argument for the proposition, the



authors—state senators Frank Weller and C.C. Baker—conceded that exempting the
Huntington Library from property taxes was “special legislation.”[57] But they cited
the Stanford, California Academy of Sciences, and Cogswell exemptions as
“precedent.”[58] And senators Weller and Baker pointed out that the Huntington
had an excellent garden and library.[59] There was no argument against the
proposition in the ballot pamphlet.[60]

The voters approved Proposition 15, 60.9% to 39.1%.[61] The Huntington
exemption, which is codified in both Article XX section 2 and Article XIII section
4(c), has never been challenged for violating the generality principle. Today, the
Huntington Library is one of the wealthiest cultural institutions in the United
States.[62] It attracts hundreds of thousands of visitors annually.[63] It is still
exempt from paying property taxes.[64]

Despite Constitutional Revisions, Special Tax Exemptions Remain

From 1930 to 1962, these special property tax exemptions remained in effect
without any changes. In 1962, Proposition 7 set the stage for change. At that time
the legislature could only enact wide-ranging changes to the state constitution
through a constitutional convention.[65] Proposition 7 allowed the legislature to
propose extensive revisions to the California constitution by ballot measure.[66] It
was widely supported by voters, passing 67% to 33%.[67]

To implement Proposition 7, the legislature created the Constitution Revision
Commission in 1963 to recommend revisions.[68] Some of the commission’s first
recommended changes were placed on the ballot in 1968 as Proposition 1.[69] One
of the proposed changes was to renumber the special property tax exemptions for
Stanford, California School of Mechanical Arts, California Academy of Sciences, and
Cogswell College from Article IX to Article XIII.[70] The voters rejected Proposition
1, 57% to 43%.[71]

The next developments came in March 1970, when the commission debated whether
the Stanford and Huntington exemptions violated the generality requirement.[72] In
its report, the commission observed that the purpose of a state constitution is to “set
forth fundamental law” and wrote that the “special provisions” for Stanford and the
Huntington “seem inappropriate for a state constitution.”[73] The report went on to



say that the Stanford and Huntington exemptions were “obsolete provisions”[74]
that could be legally attacked for violating the generality requirement or the equal
protection clause of the U.S. Constitution.[75]

In May 1974, the commission recommended that the legislature repeal the Stanford
exemption, but keep the exemptions for the California School of Mechanical Arts,
the California Academy of Sciences, Cogswell College, and the Huntington
Library.[76] The commission recommended deleting the Stanford exemption while
keeping the others because it believed the Stanford exemption was “substantially
identical” to the constitutional provisions “exempting colleges.”[77] It is not clear
why the commission singled out Stanford, given that Cogswell College is also a
college, and would therefore also have a “substantially identical” exemption.
Arguably the Huntington exemption would also be duplicative of Article XIII, section
3(d), which exempts land used for libraries and museums from property taxes.[78]

The last major development for the special exemptions came in November 1974 with
Proposition 8.[79] Proposition 8 was an effort to shorten Article XIII, clarify the
meaning of its existing provisions, and make “technical changes.”[80] Proposition 8
passed, 68.4% to 31.6%.[81] It removed Article IX, sections 10 and 15—the property
tax exemptions for Stanford and the Huntington—from the constitution and replaced
them with more concise exemptions in Article XX, section 6.[82] Article XX, section 6
is much shorter than the previous exemptions, stating “the rights, powers,
privileges, and confirmations . . . relating to Stanford University and the Huntington
Library and Art Gallery are continued in effect.”[83] The property tax exemptions for
the California School of Mechanical Arts, the California Academy of Sciences, and
Cogswell College were repealed from Article IX, sections 11, 12, and 13
respectively.[84] Proposition 8 replaced those exemptions with Article XIII, section
4(c), which states the legislature may “exempt from property taxation . . . property
owned by the California School of Mechanical Arts, California Academy of Sciences,
or Cogswell Polytechnical College or . . . Huntington Library.”[85] While Proposition
8 did modify the special exemptions by deleting some words, the changes had no
substantive effect on the exemptions.

The Constitution Revision Commission’s decision to keep the special
exemptions—especially the Stanford and Huntington exemptions—in the constitution



is puzzling. The entire purpose of Proposition 8 was to shorten California’s
constitution, yet the proposition retained unnecessary language relating to the
special exemptions. The commission specifically recommended deleting the Stanford
exemption because Stanford is already exempt from paying property taxes under
Article XIII, section 3.[86] Its report also found that deleting the Stanford and
Huntington exemptions would not “invalidate the trusts or even weaken their legal
foundations.”[87] Yet Proposition 8 exempted Huntington from paying property
taxes in two separate locations: Article XX, section 6 and Article XIII, section 4(c).
The commission’s decision to retain the special exemptions despite acknowledging
their unconstitutionality is a mystery.

The Cogswell Academy Exemption is Constitutionally Vulnerable

Of the special property tax exemptions, only Cogswell’s may still be vulnerable to a
constitutional challenge because it is not a non-profit college. Cogswell Polytechnic
College was founded in 1887 by Dr. Henry Cogswell.[88] Cogswell was exempted
from property taxes in 1906 after voters approved a legislatively referred
constitutional amendment.[89] In 2010, after years of declining enrollment and
financial instability, Cogswell was acquired by a venture capital firm and became a
for-profit institution.[90] Cogswell moved to San Jose in 2015, where it currently
leases a 46,000-square-foot property.[91] Although Cogswell is exempt from paying
property taxes on land it owns,[92] Santa Clara County continues to assess and tax
the property Cogswell is leasing.[93]

An attempt by Cogswell to rely on Article XIII, section 4 to stop paying property
taxes could be vulnerable on generality principle grounds. Because Article XIII,
section 4(c) only exempts “property owned” by Cogswell, it is unclear whether the
tax exemption, if constitutional, would apply to Cogswell’s lease. Cogswell’s
transition from a non-profit to a for-profit institution makes the Cogswell exemption
especially problematic from a “special legislation” perspective. No other for-profit
institution in California enjoys a specific constitutional tax exemption. Although the
Stanford exemption can be justified on the basis that all non-profit educational
institutions are exempt, no such justification exists for Cogswell. The fact that
Cogswell is paying property taxes means that it is not presently benefiting from its
special exemption. But the fact that one specific for-profit college could be



constitutionally exempt from paying taxes may violate notions of equal treatment for
all citizens under the law.

Conclusion

Since its adoption in 1879 the California constitution has prohibited “special
legislation” that privileges certain citizens over others. Despite that ban, five
institutions secured special constitutional amendments exempting them from paying
property taxes. Members of the legislature have implicitly recognized that these
special exemptions violate the generality principle, by calling them “special
legislation” in subsequent ballot measures. The Constitution Revision Commission
recommended repealing them because “the concerns of private men, even men of
great wealth and beneficence should not be resolved at the Constitutional level.”[94]
Since Cogswell became a for-profit school in 2010, it is the only for-profit institution
in California to enjoy a specific constitutional tax exemption. This unique
constitutional status is the only surviving example of several special exemptions, and
its continued existence is constitutionally suspect because it violates the generality
principle and offends notions of fair and equal treatment under the law.
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