Master the distinctions between
mandamus and mandate

Overview

The writ of mandate developed around 150 years ago to allow for judicial action
when all else failed. Since then, its evolution has produced confused interpretations
of the writ’s essential aspects. This article provides practical guidance for employing
mandate and mandamus writs in California: which writ to bring, whether both would
be appropriate and desirable, and how to anticipate the fact that a court always
retains equitable discretion to deny a petition. This article concludes with a brief
survey of structural changes that would do away with administrative mandamus and
even the traditional writ of mandate altogether, save for the most extreme cases.

Analysis

Historical origins

The concept of mandamus traces back at least to 1615 with James Bagg’s Case,""
and some scholars suggest its roots reach even further back to the Magna Carta and

medieval times."”’ Originally it operated as a “prerogative writ,” brought exclusively
by the British Crown."” Over time subjects gained the ability to use the writ, but the

authority underpinning it still rested with the Crown."” Much like the contemporary
writ, mandamus served to “compel public officials to perform their legal duties

toward others.”™ Historically, the terms mandate and mandamus have been used
interchangeably, but in California practice there is a fundamental distinction
between the two, which is explained in more detail below.

Mandamus was written into the earliest versions of California’s Code of Civil
Procedure (later amended to the modern California usage mandate), and in the
1930s it proved to be the only viable solution for reviewing decisions of state and
local agencies. As citizens of a newly chartered state, early California politicians
were tasked with developing and implementing a new legal system. Elisha Crosby,
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the first Senate Judiciary Committee chair, argued vigorously for adopting a

common law system rather than a civil law system.” He succeeded, and in 1851 the
state legislature enacted the California Practice Act, which was based largely on the
Field Code from New York and included provisions for writs of prohibition,

mandamus, and certiorari.”’ In 1872 the Practice Act became the California Code of
Civil Procedure, and its sections on extraordinary writs remain largely the same

today."” These writs are denominated extraordinary relief because they are equitable
last-resort remedies that are available only when no ordinary procedural vehicle is
available.

The next major event in the writ’s evolution occurred with the emergence of the
administrative state in the early 1900s, when the common law writ of mandate
evolved to allow for judicial review of agency decisions. Applying this extraordinary
relief to ordinary situations presented a judicial conundrum: by its nature mandate
implicates the separation of powers. The essence of the writ is a judicial order
compelling other officers to perform a duty, which presents the risk of
overextending judicial branch authority. The next section explains how courts
resolved that problem.

Evolution of administrative mandamus

While the traditional writ of mandate was adopted and implemented without issue in
California courts, administrative mandamus developed in the mid-1930s as a last
resort for reckoning with the growing administrative state. Faced with novel
agencies that rapidly increased in number and powers, courts struggled with
determining if and how they could review agency orders and decisions. There are
three basic types of writs that a court could employ for that purpose: certiorari,

which allows a court to review an inferior tribunal’s exercise of discretion;

prohibition, which allows a court to arrest the proceedings of an inferior tribunal;"”

and mandate or mandamus, which allows a court to compel an inferior tribunal or

officer to perform some duty.""” Early in this evolutionary process, the California
Supreme Court rejected the writs of certiorari and prohibition in the administrative
context.



In 1936, the California Supreme Court in Standard Oil Co. v. State Bd. of
Equalization foreclosed the writ of certiorari as an option for dealing with agency
decisions. The case involved the Board of Equalization and its decision to assess

additional retail taxes against the petitioner.!'” The legislature had by statute
provided for court review of certain board decisions, which effectively amounted to
certiorari by another name. The state high court explained that the legislature

cannot enlarge a court’s jurisdiction without constitutional authority."” Worse,
courts could only entertain writs of certiorari for judicial decisions, and accepting
certiorari review would effectively confer judicial functions on the administrative

agency."” Since the legislature could neither expand the courts’ jurisdiction nor
create a new judicial institution, the writ of certiorari was abandoned as a method
for reviewing agency decisions."”

Just a year later, in Whitten v. State Bd. of Optometry the California Supreme Court
barred using the writ of prohibition to review agency decisions, relying on

separation of powers concerns.!'” As with certiorari, the court construed prohibition
as applying only to the “restraint of a threatened exercise of the judicial power in
excess of jurisdiction” and therefore inapplicable to the determination of a decidedly

non-judicial agency."” Again, the legislature lacked the power to create new judicial
institutions by statute.

After rejecting certiorari and prohibition, that left just mandamus. The court in
Whitten suggested that mandamus could lie to review administrative decisions, and
the California Supreme Court adopted that view just a few years later in Drummey v.

State Bd. of Funeral Directors and Embalmers."® Drummey is important because it
resolved the separation of powers problem: rather than being prevented by
separation of powers concerns from reviewing agency decisions, that doctrine
instead required judicial review. Agency decisions like this implicate constitutional
property rights, and the separation of powers doctrine would be violated if courts
could not review such deprivations: “[T]here is no warrant for the view that the
judicial power of a competent court can be circumscribed by any legislative
arrangement designed to give effect to administrative action going beyond the limits



of constitutional authority.”""®’ And having previously rejected certiorari and
prohibition, “mandate is the only possible remedy available to those aggrieved by
administrative rulings” of this nature.””

The legislature codified Drummey in 1945 with the Administrative Procedure Act.
The APA adopted administrative mandamus as the appropriate avenue for reviewing

agency decisions under Code of Civil Procedure section 1094.5.”" The APA
authorizes courts to issue extraordinary relief by writ of administrative mandamus to
“any inferior tribunal, corporation, board, or person, to compel the performance of
an act which the law specially enjoins, as a duty resulting from an office, trust, or

station . . . .”" Any duty provided for by law — counting votes, levying taxes,
suspending professional licenses — may be compelled through the writ under the
right circumstances and according to the court’s discretion.

Mandamus and mandate are different

In this writ’s ancient beginnings mandamus and mandate had no distinction and
were used interchangeably, but in current California practice they are distinct.
Present-day writers often confuse the terms and use them synonymously;
understandably so, given the historical evolution described above. But knowing what
now distinguishes them is important. Mandate refers to the traditional writ, codified
in Code of Civil Procedure sections 1085 and 1086, which require the absence of a

“plain, speedy, and adequate remedy” as a basis for extraordinary relief.””
Mandamus refers to the administrative writ, and it is almost always preceded by the
modifier administrative. Administrative mandamus is codified in sections 1094.5 and
1094.6. One should avoid saying administrative mandate — that’s not a thing.

The distinction between traditional mandate and administrative mandamus stems

from the distinction between legislative and adjudicatory decisions.”* Legislative
matters involve “the adoption of a broad, generally applicable rule of conduct on the
basis of public policy,” while adjudicatory decisions “affect an individual as

determined by facts peculiar to that individual.”"*”' As with many legal binaries, the

extremes are easily categorized, but the “middle ground . . . is not clear at all.”"*" In



practice, the writs can be distinguished by the end goal. If one individual seeks to
overturn one agency determination, use mandamus. If the petitioner hopes to
change the way the agency makes a determination, use mandate. Finally, while most
administrative mandamus cases must be filed first in the trial court, traditional
mandate petitions may be brought in any court under its original jurisdiction. Note
that writ petitions filed first in an appellate court likely will be rejected with
directions to refile in the trial court — but if the facts are settled and an entire class
of people is impacted then a higher court may be willing to intervene.””
Traditional mandate

Traditional mandate can touch any area wherein an individual has a clear and

certain right and a public official or agency has a duty.”® The writ may also be
invoked when a party is unlawfully precluded from enjoying a right, including civil

rights.” In determining whether an official has a particular duty, courts look to
statutes, constitutional provisions, and other precedential decisions. There must be a
present duty to perform; the writ cannot compel an official to perform a “future act”
based on speculation that the official would refuse, nor an act “which it is too late to

perform.”"” That present duty must also be rooted in statutes as enacted, because
statements of legislative intent do not create “any affirmative duty that is

enforceable via writ of mandate.”"® Unlike declaratory relief, which “simply

n[32] (

pronounces the duty to perform,” mandate “commands performance. The term

mandate means “an authoritative order” or “formal command.”)*”’

Writ relief is discretionary

Because it is an extraordinary remedy, writ relief is at the court’s discretion. Courts,
in their “wise discretion” and “to a considerable extent,” control mandate
proceedings.” They can transform a petition for a writ of habeas corpus into a writ
of mandate.” They can deny the writ even when the requirements seem to be fully
satisfied.” Thus, although litigants are advised to only raise issues of law during

mandate proceedings at the appellate level,”” the courts may use their discretion



when faced with questions of fact. Ultimately, “the petitioner’s right to relief is

determinable by the facts as they existed at the time the petition was filed,”"" but
when and how those facts are determined is up to the court. One Court of Appeal
justice described it: “We deny the vast majority of [writ] petitions we see and we
rarely explain why.”"
Compelling Duty

Even when a duty exists, courts do not require public officials to attain perfect
performance of those duties. And before mandating that a duty be performed, courts
may consider the extent to which the party has performed or has attempted to

perform the duty. “” When courts do find a duty, they may not compel the

performance of that duty or the exercise of discretion “in a particular manner”""

[42]

unless there is but one “proper interpretation”"" of how the duty can be performed.

Similarly, the court can correct an officer’s “erroneous conception”*” of his or her

duties but cannot compel specific action beyond the correction. And courts cannot
“command a person to perform an act beyond that enjoined by law upon him as a
duty pertaining to his office or position.”™**

Although these principles seem to restrict a court’s ability to control the action
compelled through mandate, some courts have offered guideposts to direct the party
performing the mandated duty. In Ley v. Dominguez the court reminded the city
clerk that “[u]nder the law, he should exercise his powers and perform his duties in
such a manner as will, whenever possible, protect rather than defeat the right of the

people to exercise their referendary powers.”'*” In similar cases, courts have
repeated this reminder that the clerk’s duty serves a right that is “precious to the
people” when discussing how the clerk should go about performing that duty.”

Similarly, in Palmer v. Fox, the court ordered the performance of a duty with specific
directions. The plaintiffs were denied a residential building permit because of
racially discriminatory deed restrictions. The court not only mandated that
defendants issue the permit, but also required that plaintiffs receive “prompt and



courteous treatment by defendant.” '*"! Directing official behavior beyond the
official’s bare duties (do your job, and be nice about it) is a striking example of the
broad powers of writ relief. Although courts cannot dictate how a duty should be
performed, they may use writ relief to remind officials of the substantial rights that
are served by their performance.

Establishing Facts

The traditional writ is the rare exception to the rule that appellate courts do not
gather new evidence. Code of Civil Procedure section 1090 provides for a jury trial

— on appeal — if a question of fact is raised during mandate proceedings."*” At least
once, a party in the California Supreme Court requested a factual hearing under this

[49

section.'” Predictably, the court denied the request, stating that trial by jury is

“singularly inappropriate for appellate courts.””” Rather than engage in fact-finding

or dismiss the case, the court issued a writ of mandate tailored to avoid the disputed
facts and address only the question of law.”"

When disputed facts arise on appeal in a mandate proceeding, the appellate court
likely will reverse and remand with instructions to the trial court. For example, in
Stone v. Bd. of Directors of Pasadena, the court held that, if facts alleged were true,

then the writ of mandate should issue.”” But some “controverted issues which
should be determined by the trial court” remained, and so the court could neither

issue the writ itself nor order the trial court to do so."”* Alternatively, when a
mandate writ with disputed facts arrives at the appellate level, courts may dismiss
the case and advise the litigants to begin again at the trial court.”™
Administrative mandamus

Code of Civil Procedure sections 1094.5 and 1094.6 provide a complex pleading
procedure for administrative mandamus. Nonetheless, areas of uncertainty and
strange results persist. For example, section 1094.5 states that the reviewing court
may apply either independent judgment or review for substantial evidence. If the
court issues the writ, then the respondent may appeal the decision, and in that



situation the appellate court treats the superior court as if it made a decision on the

facts in the first instance.”™ Yet that was not the case — the trial court was acting as
a reviewing court. The upshot is that the appellate court determines if the trial court
abused its discretion, and the trial court in turn determined if the agency abused its

discretion.”” The central question of the case (the agency determination) moves to
the periphery, and the lower court’s finding becomes the focus of the appellate
review.

Another source of confusion is that some of the traditional writ (sections 1085 and
1086) procedures apply to section 1094.5 proceedings, raising questions as to
whether other unwritten but persistent interpretations from traditional writ of
mandate cases may apply. The exhaustion of remedies requirement is not mentioned
in the text of section 1094.5. But it is required in traditional mandate, and

exhaustion is often mentioned as a requirement for administrative mandamus."””

This reflects the ancient nature of writ relief as an extraordinary remedy that will
only lie where no other adequate remedy exists at law. The result: administrative
mandamus should only lie where administrative direct review fails or does not exist.

Choosing between mandate and mandamus — or not

If a case satisfies the administrative mandamus requirements, then a petitioner must

plead that writ.” Yet parties may also request section 1085 relief — in the same
pleading — particularly if there is an argument that an agency decision will have an

impact beyond the petitioner’s individual case.” The upshot is that a party might
plead either mandate or mandamus, or request both in the same pleading. And
courts have discretion to consider one writ as the other when faced with a pleading

that erroneously pleads the incorrect writ.”” But note that if a party chooses the
wrong writ, on appeal the matter may be reversed and retried under the proper

section, “even if nobody objected!”™"

A court’s prerogative cuts both ways

The equitable discretion that permits courts to grant extraordinary relief is a two-



edged sword. Even if a petitioner satisfies the requirements of writ of mandate or
administrative mandamus, it is the court’s prerogative to draw upon their equitable

discretion to deny relief."”

Because Code of Civil Procedure section 1085 gives no guidance on when writ relief
is appropriate, courts have developed common law guidance. For example, in
Bartholomae Oil Corp. v. Super. Ct. of San Francisco, the court explained that the
writ “is not a matter of right but involves a consideration of its effect in promoting
justice. Its issuance or refusal to a considerable extent lies within the sound

discretion of the court.”’®” Similarly, if compelling some individual or agency to
perform a duty would align with the letter of the law but insult its spirit, then the

court has the equitable power to deny that relief.”™

That common law guidance conflicts somewhat with section 1086, which in
mandatory language states: “the writ must be issued in all cases where there is not a

plain, speedy, and adequate remedy.”® These seemingly contradictory principles
can be reconciled by examining the points at which courts exercise their discretion
in deciding mandamus cases. For example, courts analyze whether “one has a
substantial right to protect or enforce” and whether “this may be accomplished by

such a writ.”"*” If a court finds that a right is too abstract, that other remedies are

available, or that writ relief would be fruitless, the court is not required to issue the

writ.'"”! On the other hand, if a substantial right exists, that mandamus would
prevent injustice, and that no other avenue for relief is available, then “it would be

an abuse of discretion to refuse it.”"®® That equitable discretion even permits
granting writ relief when no abuse of discretion occurred.”™

The bottom line is that in deciding traditional writ of mandate proceedings, courts
are held to much the same standard as the officials they are being asked to compel:
they may exercise their discretion, unless there is only one way to do so. And the
same equitable discretion applies to both traditional writ of mandate proceedings
and to administrative mandamus. Despite the intricacies and complexities of section
1094.5, an imperfect petition may nonetheless be granted if it would achieve justice.



Finally, remember that writ relief will not permit a court to direct the legislature.
Lawmaking is the opposite of a ministerial duty."”” The legislature holds wide
discretion in exercising its powers.”" Take, for instance, coming together during a

legislative session to enact laws.”” Some commentators have suggested that the
state legislature could be sued with a writ of mandate petition for its inaction around

meeting remotely during the pandemic.”” Courts generally refrain from telling
lawmakers how to do their jobs, but they very well may have the authority to tell
lawmakers to, at the very least, do their jobs.

Conclusion

Writ practice in California, and especially writ of mandate and administrative
mandamus, is essential to developing state law, safeguarding the public interest,
and vindicating individual rights. The California Supreme Court has issued writs of
mandate against a wide range of executive officials, from city clerks all the way to

the governor.”" Laws may be invalidated when considered under a traditional writ of

mandate petition.”” And writs were at the procedural core of some of the most
significant cases in California Supreme Court jurisprudence.””

Regardless of the future of administrative mandamus and traditional mandate, one
thing remains certain: without a constitutional amendment cabining the original
jurisdiction of the courts, some extraordinary relief procedure will persist. It
releases the system’s inequitable pressure, providing a remedy for rights that have
none. Because the power underlying the common law writs stems from the state
constitution, the legislature cannot by statute unravel a century and a half of writ
jurisprudence.

For the most extraordinary cases, where individuals or groups suffer a violation but
enjoy no recourse in the usual course of law, extraordinary relief is the only option.
These hard cases sometimes result in significant, groundbreaking decisions, and
practitioners should know how to recognize the situations that call for mandate or
mandamus. Success lies in the framing: the hard-and-fast elements of traditional
mandate give way when equity demands it, and courts locate and employ their



discretion accordingly.
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