The core powers analysis should
apply to the electorate

Overview

By granting review in Legislature v. Weber (S281977) the California Supreme Court
may have committed itself to resolving one of the most difficult questions in
California constitutional law: distinguishing between an impermissible constitutional
revision and a permitted constitutional amendment. The California Constitution
Center recently argued that this question is best avoided until after the election.
That’s partly because engaging in preelection review likely requires the court to
confront the constitutional conundrum presented by an initiative amendment that
attacks a core branch power. If resolving that question is truly necessary, we argue
here that the best approach is to apply the core powers analysis. If it must be
reviewed, this case is a good vehicle for a decision expressly applying that analysis
to the electorate when they act in their law-making capacity.

Analysis
The core powers analysis
California’s version of the traditional federal model for dividing the government’s

functions among the legislative, executive, and judicial branches is known as the

core powers or core functions analysis." It focuses not on sealing off the branches,
nor on keeping them strictly separate, nor even on maintaining a precise balance of

power over time."” Instead, California’s model permits its government to evolve over
time, allows branches to share powers, and focuses on preventing only material

impairments to core branch powers."”” This model is flexible, practical, and
adaptable.”
Yet for all its benefits in practice this core powers analysis has a glaring theoretical

omission: it does not account for the electorate. The California constitution provides
that “The powers of state government are legislative, executive, and judicial.
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Persons charged with the exercise of one power may not exercise either of the

others except as permitted by this Constitution.”™ It also vests the state’s legislative

power in the legislature, except “the people reserve to themselves the powers of
initiative and referendum.”® Accordingly, the California Supreme Court has held

that the electorate in using the initiative wields legislative power."” When exercising
its law-making power through the initiative, we argue that a court should view the

electorate as a branch actor in the core powers analysis.”” This conclusion flows
from the electorate sharing the state’s legislative power, standing in the legislature’s
shoes. Why then would the core powers analysis not apply to such a legislative body?

This conclusion is particularly compelling when (as arguably so in Legislature v.
Weber) an initiative makes a sufficiently direct attack on the core powers of another
branch to raise the specter of a material impairment. Ordinarily, as discussed next, a
court has but a few blunt instruments to deploy in any challenge to an initiative. But
in our hypothetical attack on another branch, none of those tools is suited to the job
so well as the core powers analysis.

The theoretical foundation

California courts have long been hobbled by limited analytical tools for evaluating
the constitutionality of ballot measures. The simplest (and least useful) of those tools
is the rule that the initiative can only be used for making law; this issue does not

occur often and so it has limited application.” The single subject rule requires
initiatives to focus on just one thing, but because that thing is broadly defined by the
generous “reasonably germane” standard this rule will filter out only the most

egregiously over-written measures."” Finally, the amendment-revision analysis will

in theory allow courts to distinguish between permitted amendments and

impermissible revisions."" Yet like the single subject rule this analysis is easy to
apply in obvious cases, and all but useless in close cases.!"”

Expressly endorsing our argument that the core powers analysis can apply to the
electorate will not address the shortcomings of those other rules. But it will give
courts another, better option rather than trying to apply the amendment-revision



analysis in cases where it is ill-suited, which can amount to fitting a square peg in a
round hole.

The shortcomings of the existing framework is shown by Legislature v. Eu and Raven

v. Deukmejian."* Both decisions applied the amendment-revision analysis and
struggled with that rule’s limitations. The key question in that approach is whether
the initiative changes California’s governmental structure so much that it amounts
to a revision. That arguably is a high bar, requiring either many changes or very

significant changes to California’s constitutional frame of government."* This high

bar produced anomalously divergent results in these two cases."”

The amendment-revision approach fit poorly in Legislature v. Eu because it was
difficult to hold that restructuring some of the legislature’s procedures and perks
was by any measure a profound change to the state government. The result was that
this restrictive framing all but guaranteed the result, rather like applying strict
scrutiny. Attempting to fit the revision frame onto Raven v. Deukmejian was equally
awkward, requiring the court to find that changing the source of law for one subject
would restructure the California republic."”

Both decisions were better viewed as core powers questions. In Legislature v. Eu the
court could have assessed whether any of Proposition 140’s elements affected a core
legislative power; the initiative was valid because at most the electorate’s acts
significantly affected — but did not materially impair — the legislature’s core

functions."”! Raven v. Deukmejian is the reverse: the initiative was a core powers
violation because it materially impaired the core judicial power of applying
discretionary judgment to decide what law applies in deciding cases.

In neither example does applying the core powers analysis to the electorate change
the result — that is not the goal. The point instead is to improve the analysis applied
to reach the right result. Using the amendment-revision rule to resolve initiative
challenges that fairly present as separation of powers problems forces courts to
apply the amendment-revision analysis out of its proper context, resulting in a
misshapen rule that applies to everything badly. A rule of constitutional
interpretation should be suited to its task, and some cases are better suited to a core



powers approach. In those cases the courts should employ the superior analytical
tool. Using the core powers analysis where it is a better fit reduces the risk of
California courts reaching the wrong result in future cases.

Applying the core powers analysis to the electorate

The California Supreme Court has never expressly considered the argument we raise
here, nor has it clearly applied a separation of powers analysis to electorate acts.
The court did nod at this idea in Briggs v. Brown without directly holding that
Proposition 66 presented a core powers question by materially impairing the core

judicial power of managing the court’s docket.!"”’ Deciding that issue was
unnecessary because the court instead held that the initiative’s five-year deadline

for processing capital cases was merely “directory,” not mandatory."” Yet neither
has the court ever rejected this idea, perhaps because it has never been presented in
the right case. As discussed next, Legislature v. Weber is a good opportunity for
adopting our proposed rule.

Applying the core powers analysis in Legislature v. Weber

As in the examples above, applying the core powers analysis may well produce the
same ultimate result as an amendment-revision approach. And we stand by the
center’s argument that the initiative at issue in Legislature v. Weber should go to
the ballot, due largely to the policies of avoiding constitutional questions and
respecting the initiative, which generally counsel against preelection review. But
because the court granted review, it may need to confront difficult constitutional
questions about the proposed initiative’s validity. If it must, then we respectfully
suggest that it might proceed as follows.

The proposed measure is invalid because it materially impairs a core legislative
power. The power to levy taxes by law is one of the legislature’s constitutional

powers.”” As such it is a core branch power, which may not be materially impaired

by the other branches.” When using its constitutional power to amend our state
constitution by initiative, the electorate acts as a branch of the state government
with legislative power. In that context the core powers analysis that applies to other



interbranch disputes also applies to the electorate. Applying that approach to the
matter at hand shows that the electorate has overstepped the interbranch boundary
by attacking the legislature’s core taxing power.

The electorate materially impairing core executive powers or core judicial powers is
the clearest case for applying the core powers principle because such a case
presents the opposition of a legislative power against an executive or a judicial
power. The same principle applies in the electorate versus the legislature context:
although both the electorate and legislature wield equivalent legislative power,
those powers oppose each other.

Some might say that the electorate is arguably exercising the same core functions as
the legislature, presenting no conflict unless the electorate’s exercise materially
impairs either an executive or judicial core function. How, in that view, could an
internal dispute between members of the same branch be a separation of powers
problem?

That argument fails to consider the California constitution’s explicit designation of
powers separately to the electorate (the powers of initiative, referendum, and recall)
and to the legislature (the power to investigate, to amend the federal constitution, to

appoint).”” In this sense, the electorate is a fourth branch of government that can

encroach on the legislature, the executive, or the judicial branches.”” This analysis
better fits the longstanding view of California’s separation of powers as a principle
that “does not command a hermetic sealing off of the three [or four] branches of

n([24

Government from one another.”” At times, each of the branches may exercise some

degree of power normally wielded by another branch.” So too here — the electorate
wields the legislative power through the initiative process. But wielding the power of
another branch does not permit using that power to strip that branch of its core
functions.

The proposed initiative materially impairs a core legislative power by all but
eliminating the legislature’s ability, in its sole discretion, to enact tax laws. It does
so by requiring every law that increases taxes be validated by plebiscite, which
amounts to subjecting every tax law to review by the voters. That by any fair



characterization grants the electorate a veto over every tax law, adding a new
electorate power in this context equivalent to the governor’s veto — a core executive
power.

It matters not that the electorate in theory might approve all or many such tax laws.
All such legislative acts would no longer be laws but only proposals for the
electorate to make into law or not. Although this leaves intact the legislature’s
power to make other laws, it entirely abolishes the legislature’s sole discretionary
power to enact laws in a whole subject-matter. It is beyond dispute that this subject,

taxes, is a core legislative power.”” Abrogating such an essential element of the core
taxing power specifically, and of the core power to make law in general, is at least a
material impairment akin to the attempted action in Raven, and may well entirely

arrogate the legislature’s core taxing power.”” Either way, the measure fails this
test.

Finally, the proposed initiative also alters the electorate’s referendum power by
removing the exemption that presently applies to fiscal matters. That arguably is a
significant increase in at least the referendum’s scope and perhaps also in its effect.
This increase presents a difficult question about whether the electorate by initiative
amendment can alter, as here by increasing, its own direct democracy powers. But
given our conclusion that this proposed initiative is constitutionally infirm for
impairing a core legislative power, we need not reach this issue.

Conclusion

Rather than requiring the court to strike a difficult balance between the legislature’s
undisputed prerogatives and the fearsome power of direct democracy, this case
presents an opportunity to in one stroke answer the question presented and fill a
doctrinal gap, achieving both with a common-sense and accessible approach.
Attempting to apply the amendment-revision analysis will be a far more difficult
opinion to write and will leave future courts with little help in squaring the circle for
initiative measures that attack a branch power. The core powers analysis will not be
the right tool for every task, but when a court sees a nail it should have a hammer.
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